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by Pranav Mehra & A.D. Raj

The Indian Competition Law Group (ICLG) is
glad to launch a newsletter on the state of
Competition Law in India. This first issue of
Conspicuous Competition provides you with
the latest update on the Indian competition
regulator, status of the investigations before
it, and the recent orders passed in the last
two weeks.
2012 has been extremely rewarding for us.
Our online group registered a massive
growth with 850 plus members on board. We
went from a closed group to an open but
moderated group in May 2012, which meant
that our future discussions were now fully
visible, searchable, and shareable on the
Web. 2012 also happened to be special in a
lot of distinct ways than I can remember.
First we used our full resources and time to
get this group started. After a month of its
active state we send invites to a few people
we knew to get a honest opinion on the way
we were going. Not only we received a
fantastic feedback, we also established good
relations within the industry. Gradually we
saw that the people who wanted to be the
members were coming from contacts who
were praising us in our contributions to the
void that had been there from a long time.
But we have been very careful in our process
of selecting people to become members of

the Group. We are proud to have you and
believe that as you grow professionally, we
hope to get benefit from your experience and
vice versa. Nobody is as strong as all of us put
together!
I hope that you would like the newsletter,
and appreciate the hard work that has gone
into making it. We encourage you to come
back to us with your feedback by way of
comments, suggestions and views to enable
us to improve the quality of coverage.

On September 27, 2012 the United States and India
signed a Memorandum of Understanding on
Antitrust Cooperation that aims to facilitate greater
cooperation between the U.S. and Indian
competition authorities.

Gas: CCI clears first Form II merger in a
record time of 26 days

Before I conclude this, I just want to say….
Wish you a very Happy 2013 !!!

Real Estate: CCI modifies apartment buyers’
agreement in DLF cases
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Entertainment: CCI holds no cartelization,
abuse of dominance by Multiplex
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Co-operation: CCI plans cooperation pacts
with EU and Australia regulators
Fact Sheet: The Competition Amendment
Bill 2012
Merger: CCI seeks more details from United
Spirits and Diageo
Aviation: CCI could look into rise in air cargo
prices by several airlines
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Real Estate: CCI
modifies apartment
buyers agreement
in DLF cases
After finding DLF abusing its dominant
position in the business of constructing and
selling high end luxury apartments, CCI had
in August 2011 imposed a penalty of INR 6.3
billion on DLF and had asked the company to
suitably modify its apartment buyer
agreement to remove the unfair conditions.
The CCI had passed its order against DLF
following its inquiries into complaints filed by
flat buyer associations of two DLF projects in
Gurgaon, DLF Park Palace and The Belaire,
alleging delays in the project and increase in
the number of floors than planned earlier,
among other things.

buyer’s agreement needed to be modified.
Consequently, CCI passed a supplementary
order on January 3 to modify the buyer
agreement in DLF's Belaire project at
Gurgaon.

The Commission had left it to DLF to modify
unfair conditions, but the company preferred
an appeal before Competition Appellate
Tribunal (COMPAT).

In two separate supplementary orders
announced later, CCI said the modifications
suggested for the Belaire project buyers
agreement would be applicable for DLF's
Park Place and Magnolia projects as well.

After hearing DLF's appeal, COMPAT, asked
CCI in March 2012 to pass another order
specifying the extent and manner in which
terms and conditions of the apartment

COMPAT is now hearing DLF's appeal
against the fair trade regulator's monetary
penalty and other sanctions against it.

BELAIRE OWNERS ASSOCIATION
V/S DLF LIMITED
Case No: 19 of 2010
Information filed: 5th May 2010
Date of Order: 12th August 2011
Date of Supplementary Order: 3rd January
2013
Status: Appeal pending before COMPAT
Next Hearing: 7 February 2013
Info: DLF Belaire and DLF Park Place, the two
projects in question in this case, are expected
to have 2,142 flats collectively. Apartments in
these projects are priced between INR 15
million and INR 30 million and were likely to be
delivered in 2011 against the original deadline
of end-2009.

Gas: CCI clears first Form II (Long
Form) merger in a record time of
26 days (excluding clock stops)
Gujarat government firm GSPC will
acquire British energy major BG
Group’s majority stake in Gujarat Gas
Co Ltd (GGCL) for over INR 24.6 billion,
a 12 % discount to the market price.

 Gas: CCI has ordered an
investigation into alleged abuse of
dominant position by Adani Gas in
providing natural gas to commercial
and domestic users in Faridabad.

CCI approves INR 24.6 billion
stake sale in Gujarat Gas to
GSPC
This is the first instance where the CCI
evaluated a natural monopoly and the first
case evaluated by the CCI involving both a
merger notification under the Competition
Act 2002 as well as an open offer under the
Takeover Code of SEBI.
In October 2011, BG Group had said it has
reached an agreement to sell its majority

stake in GGCL to GSPC Distribution
Networks Ltd (GDNL) for over INR 24.6
billion.
CCI observed that "both GSPC Gas and
GGCL, which are engaged in the distribution of
natural gas in the state of Gujarat, operate in
different geographical areas". In view of the
forgoing, "the proposed combination is not
likely to raise any adverse effect on
competition in the market for the distribution
of natural gas in the state of Gujarat" the
order said.
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COMPETITION COMMISSION OF INDIA
The DG Report said, “the
multiplex theatre operators being
aware about the outcome of
indulging in such anti-competitive
activities avoided any trail of
written evidence or documents
like those of the agreement jointly
entered between the MAI and its
members in January 2007“.

Manpower shortage
Faced with manpower shortage and the need for
increasing revenues to be self-sufficient, CCI has
asked IIM-Ahmedabad to carry out a study on these
issues and suggest viable solutions.

Mr. Ashok Chawla (Chairman, CCI)
17 Jan 2013: CCI not a 'stumbling block', companies can
even seek informal guidance on their M&A deals.
14 Jan 2013: Regulators ensure fair play, no 'great
incoherence'.
3 Jan 2013: The modified agreement in the DLF case
could work as a model framework for commercial
agreements

FAST FACTS

71%
Cases settled by CCI since its inception in 2009

INR 80 billion
Total penalty imposed in the decided cases since 2009

FTPGI V/S MULTIPLEX ASSOCIATION
Case No: 37 of 2011
Information Filed: 22nd July 2011
Date of Order: 3rd January 2013
Info: Film producers alleged that Multiplex
owners were acting in a cartel, abused
dominance with threat of not exhibiting films.

Entertainment: No cartelization,
abuse of dominance by Multiplex
CCI dismissed charges of cartelization and
abuse of dominance by the Multiplex
Association of India (MAI), as it did not find
any evidence to this effect pursuant to a
probe into such charges levelled by the film
producers.

and from abusing their dominant position by
refusing to exhibit the films.

The complaint was filed before the CCI by
the producers through Film and Television
Producers Guild of India (FTPGI), which
alleged that MAI and its 14 members force
the producers to accept their own terms with
a threat of not exhibiting the film in their
multiplexes.

The investigation report submitted to CCI in
January 2012, revealed a long history of
dispute over revenue sharing between the
distributors/producers
and
multiplex
operators.

The members of the MAI include PVR, DT
Cinemas, Reliance MediaWorks, Inox Leisure,
Cinemax and Satyam Cineplexes.
CCI said in the order that it did not find any
cartelization among the multiplex operators,
although a probe by its investigation arm had
found indications of multiplex theatre
operators "acting like a cartel under the
banner of MAI".
As per the producers' complaint, the
collective decision taken by the MAI and its
member multiplex operators not to exhibit
the films of the FTPGI members in order to
determine the price of their services was an
anti-competitive agreement.

After looking into the complaint, CCI had
asked its investigation arm in August 2011 to
probe into the matter and submit a report.

The report further said that
an earlier agreement of MAI
in 2007, with regard to
release of Aamir Khanstarred 'Fanaa', was found
to be monopolistic in nature
and the pact was withdrawn
after an order passed by erstwhile MRTPC.
As per the DG’s report, although the
agreement of MAI was withdrawn after the
decision of the MRTP Commission but
coordination between the members of MAI
continued and the terms relating to revenue
sharing for releasing a particular film on
various multiplex theatres were decided after
joint consultation of the multiplex theatre
operators.

Besides, it was also alleged that their
collective decision for not exhibiting the films
produced or distributed by the FTPGI
members, if they do not agree to their
demand for higher revenue share, amounts
to abuse of their dominant position.

"However, the terms at which each multiplex
theatre operators would accept to release a
film after joint consultation with other such
operators remained more or less identical to
the agreement of 2007 which had been
earlier declared to be restrictive by the MRTP
Commission," it said.

The producers had consequently asked CCI
to restrain the multiplexes from entering into
such alleged anti-competitive agreement

"All the important decisions are being taken
jointly after consultation with the leading
multiplex theatre operators and the office
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bearers of MAI. The action of MAI establishes
that the producers/distributors were forced
to accept the decision of the MAI and its
members on terms of revenue sharing
arrangements as determined by such
members jointly," the investigation report
said.
The investigation report of CCI's Director
General went on to say that "the modus
operandi of MAI is such that without issuing
any formal direction or circular, it is able to
implement its decisions."
The MAI and its members, however, rejected
the findings of the DG probe and said that no
cartel can be said to be formed among the
multiplex
operators
that
were
heterogeneous and distinct in terms of
facilities, geographical presence, ambiance
etc. and their interest cannot be aligned to
each other.

CCI said there were no sufficient
circumstantial or economic evidence to
suggest that the multiplexes were
behaving in a coordinated manner to
decide the terms and conditions for the
release of the films in multiplexes and
had formed a cartel under the auspices
of MAI.

Mr. R. Prasad (CCI Member) however wrote a
dissenting opinion and said, "The
infringement of the Competition Act led to
the denial of release of movies in some of the
multiplex.
Though
there
was
a
contravention, it is not an extreme one
therefore a penalty of Rs. 1 lakh on each of
the 15 multiplex operators which are the
opposite parties in this case is imposed".

In addition, CCI said that none of the
multiplex operators has been found by the
DG to be in a dominant position in the
relevant market due to lack of evidence.
The Commission observed that no other
issue emerged from the facts of the case and
in the light of foregoing discussion the
Commission concludes that no case of
violation of the provisions of the Act is
established against the MAI.

had approached CCI against Yash Raj Films
(YRF) over his movie Son of Sardar.

Mr. R. Prasad also noted that the "multiplex
operators should not indulge in such anticompetitive collusive behaviour. They should
seize and desist from such action".

Veteran actor Kamal Haasan
moves CCI against some
theatre associations for
allegedly restricting the
release of his
film Vishwaroopam.

Ajay Devgn Films Pvt Ltd (ADF) had
moved the CCI claiming that YRF was
using its dominant position to ask
exhibitors to dedicate more screens to
its upcoming release, Jab Tak Hai Jaan,
than for his film Son of Sardaar on
November 13 2012.

On January 12, CCI received a complaint
from Raajkamal Films (producer of
Vishwaroopam) stating that the theatre
owners’ association and distributors’
association in Tamil Nadu had decided not to
screen the movie since it was to be
premiered on the direct-to-home (DTH)
platform.

Due to lack of any data placed on record
related to market share or economic
strength to show how YRF was in a dominant
position in the relevant market, CCI rejected
ADF’s complaint against YRF, and held that
there were no violations of competition
norms in the case.
The COMPAT declined to interfere with
agreements between YRF and single screen
owners, and also refused to stay the release
of the movie ‘Jab Tak Hai Jaan’ produced by
YRF.

As per the findings of DG, MAI is not
engaged in the activity relating to exhibition
of films in multiplexes or supply, distribution
of films or control of the provisions of
services relating to the exhibition of films and
that MAI enjoys its position in the relevant
market through the collective power of its
members only. The probe further concluded
that none of the multiplexes has been found
to be in a dominant position in the relevant
market of the "film exhibition in multiplexes"
in India.
Therefore the CCI noted that as the MAI is
itself not engaged in any activity relating to
exhibition of films in multiplexes "it cannot
be termed as an enterprise" and therefore,
its activities cannot be a subject matter of
examination.
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AJAY DEVGN FILMS V/S YASH RAJ FILMS

Originally, Kamal Haasan had planned to
premiere Vishwaroopam on the DTH
platform, a day ahead of the movie’s
theatrical release that was scheduled for
January 11.
Since theatre owners protested the
move saying it would prove to be
adverse to the theatre business in the
long run, the actor and film-maker had
to yield.
The film is now scheduled for release in
theatres on January 25. Theatre owners, too,
have agreed to give him at least 450 screens,
after Haasan agreed not to premiere the film
on DTH ahead of its theatrical release.
Haasan is the second actor to approach CCI.
In November, Bollywood actor Ajay Devgan

Case No: 66 of 2012
Information Filed: 18th October 2012
Date of Order: 5th November 2012
Date of Appeal: 8th November 2012
Status: Appeal dismissed by COMPAT, refusal
to stay screening of Jab Tak Hai Jaan
Info: The grievance of ADF arose due to fear
that it would not get enough theatres for 'Son
of Sardaar' because of the agreement of single
screen theatres with YRF at the time of
releasing 'Ek Tha Tiger'.

FICCI - MULTIPLEX ASSOCIATION V/S
UNITED PRODUCERS FORUM
Case No: 01 of 2009
Information Filed: 26th May 2009
Date of Order: 25th May 2011
Info: It was alleged by Multiplex Association
that United Producers / Distributors Forum
(UPDF) were acting like a cartel by exercising
almost complete control over the Indian Film
Industry and not releasing any new movie to the
members of MAI.
Held: CCI found UPDF to be in a cartel.
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CCI digs dirt on
Coal India,
probes PSU for
raising prices
without raising
output
CCI has launched a probe into state
monopoly Coal India Ltd's (CIL), move to
raise prices to increase profits without
making substantial investments to develop
infrastructure and raise production.
The competition watchdog's action follows a
complaint filed by consumers against the
company's opaque pricing policy, which
helped it increase net profit by 36% in 201112 despite a meager 1% increase in output.
CCI has probed several sectors recently,
including real estate and cement. Coal India
itself gained from one of the commission's
orders earlier this year imposing a penalty of
INR 600 million on 10 private explosives
manufacturers
after
the
company
complained of a cartel.
CCI wrote to Coal India seeking information
on the sharp increase in profits despite paltry
rise in output and asked the company how
production and supply targets were fixed. It
also asked how infrastructure investments
were planned and why Coal India missed
production targets in the past couple of
years.
Coal India's consumers were angry after the
company raised prices by about 15% in
February 2011. In January 2012, it migrated
to a new system of pricing mechanism that
raised prices substantially for certain grades
of coal, which were partially rolled back later.
During 2011-12, the company posted a 36%
rise in profit after tax to INR 147.88 billion
from INR 108.67 billion in the previous fiscal
because of a steep price hike in February
2011. Production, on the other hand, rose
just 1% to 435.84 million tonnes while

supplies to consumers during the period
grew a meagre 2% to 433.08 million tonnes.
Nevertheless, the logic behind price rise
being put forward by CIL is that while some
power companies sell electricity by burning
imported coal, which is at least 30-40%
costlier than domestic coal, their cost of
power is more than those that generate
power from coal supplied by CIL. A rise in
CIL's price rise will in a way help them bring
some kind of parity between prices of power
produced from these two kinds of power
plants and help them sell the power.

Bharat Coking Coal (BCCL), a
subsidiary of CIL, has also
come under the CCI scanner
for floating a vendor-biased
global tender against the
country’s competition rule,
thereby compromising the
safety of mines.
As per Financial Express, BCCL floated a
tender in November 2012 asking for Mine
Slope Stability Monitoring Radar. But the
specifications given were out dated and not
vendor neutral.

The specification only supported one
technology — Real Aperture Radar
(RAR) system. Only one company across
the globe still uses this technology to
supply mine safety apparatus and none
of the mining giants worldwide rely on it
to ensure mine safety.
As per news report BCCL’s tender doesn’t
conform to the Director General of Mine
Safety’s circular, which asks for adoption of
suitable and latest technology for ensuring
mine safety. BCCL should have reviewed the
technology, it was ordering for, with the
mining electronics department of Central
Mine Planning and Design Institute. But it did
not bother to do so.
Earlier, Northern Coalfields and Western
Coalfields floated similar tenders limiting
scope for only RAR-based systems. But these
tenders are at present under the scrutiny of
the vigilance department of the respective
subsidiaries, the CCI official said.
The Commission expects the enquiry to
complete in around two months.

ORDERS APPROVING COMBINATIONS

REG NO: C-2012/11/95 – 1 JAN 2013
CCI approved the proposed acquisition of 3.33% stake in
Pipavav Defence and Offshore Engineering Company by
Swedish defence firm SAAB AB. According to the notice
submitted, "SAAB shall only be a technology investor in
Pipavav and the overall management control of Pipavav
shall continue to remain with its promoters."

REG NO: C-2012/12/99 – 3 JAN 2013
Noting that the proposed combination is a "measure of
internal re-structuring of the Future Group companies,"
CCI approved the restructuring of Future group's fashion
businesses that includes Pantaloon Retail India, Futures
Ventures India, Indus-League Clothing, Lee Cooper and
Future Lifestyle Fashions.

REG NO: C-2012/11/88 – 8 JAN 2013
CCI approved the sale of 65.12 per cent stake in Gujarat
Gas Company by GSPC Distribution Networks, as the
deal is unlikely to have any adverse impact on
competition in the natural gas distribution market.

REG NO: C-2012/12/100 – 8 JAN 2013
CCI approved the acquisition of shares in MetLife by
MetLife International to restore the shareholding of
MetLife International to 26% that would be reduced by
PNB Transaction.

REG NO: C-2012/12/101 – 15 JAN 2013
CCI approved the proposed deal whereby SunCoke
Europe Holding would hold 49% in Visa Coke while the
remaining 51 per cent would be with VISA Steel.
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CCI plans cooperation
pacts with EU, Australia
regulators

CCI is planning to enter into treaties with
peers in the European Union and Australia,
among others, to strengthen international
cooperation and exchange of global best
practices. Besides, an agreement between
the fair trade regulators of BRICS countries is
also in pipeline, CCI chairman Ashok Chawla
told PTI in an interview.
"The idea is to pursue a few more MoUs in
the coming months," Chawla said. "The ones
in the pipelines are with the European Union,
which is in advanced stages, and Australia,"
he said, while adding that the regulations are
very strong in these two regions when it
comes to competition and consumer issues.
"Also, there is in the pipeline an agreement
within the BRICS countries," he said. The
concept of competition law is relatively new
in India, compared to many other
jurisdictions and CCI is working on ways to
improve and ensure the implementation of
such norms across different sectors, he said.
With such agreements and co-operation,
Chawla said newer agencies like CCI, would
benefit from knowing the best international
practices.
"The MoUs help a lot as they provide you an
umbrella where you can forward the
interactions in a systematic manner. At
times, there is a probability of our experts
going there and getting access to their
resources and good practices," the CCI chief
said. In September 2012, the CCI inked a pact
on anti-trust cooperation pact with the
Federal Trade Commission of the US,
pursuant to which the two regulatory
authorities can help each other on effective
enforcement of competition laws and
policies.
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Compat holds CCI's conditional
clearance to Telenor's plan to
increase stake in Telewings
Communication to 74 per cent
as "premature"

Disposing the plea of Telewings
Communication, COMPAT said that
the tribunal was of the opinion that
there was no need by CCI to go into the stage
III and stage IV of the Telenor's plan as of
now.
Telenor holds 49 % stake in Telewings
Communication Services while Lakshdeep
Investment and Finance has the rest 51 % at
present. Telenor plans to increase its stake in
the JV to 74 % as part of four-stage roadmap.
In the stage-I, Telewings had to participate in
the 2G spectrum auction.
In the stage-II, Lakshdeep would acquire 51
% share in Telewings from Telenor South
Asia and Telenor South East.
In the stage-III, Telewings would acquire the
business of Uninor through intra-group
transfer and in the final stage Telenor would
increase its holding to 74 % and Lakshdeep
would be reduced to 26 % following the
conditional FIPB approval.
On November 29 last year, CCI had approved
51 % stake sale in Telewings to Lakshdeep
Investments and Finance. However, CCI put
brake on the stage IV, where "consolidated
clearance" up to 74 % was sought from the
watchdog.

"The transfer of proposed business of
Uninor to Telewings and proposed
increase in stake of Telenor group in
Telewings from 49 % to 76 % cannot be
considered as intra group asset transfer
and acquisition of share," CCI had said in
its order.
This particular section was challenged by
Telewings before the tribunal which disposed
it by terming CCI's "observations are premature" at this stage.

Telewings Communication Services had
participated in the latest round of 2G
spectrum auction in November and emerged
successful bidder in six circles -- Andhara
Pradesh, Bihar, Gujarat, Maharashtra, UP
(East), UP (West).
PROPOSED ACQUISITION OF SHARES OF
TELEWINGS COMMUNICATION BY
LAKSHDEEP INVESTMENTS AND
FINANCE
Reg No: C-2012/10/87
Information Filed: 26th October 2012
Date of Order: 29th November 2012
Date of Appellant Order: 3rd January 2013
Held: COMPAT said that that there was no
need by CCI to go into the stage III and stage IV
of the Telenor's plan as of now.

ANTI-DUMPING: STATE OWNED GUJARAT
STATE FERTILIZERS AND CHEMICALS LTD
(GSFCL) GETS REPRIEVE FROM CCI IN A
CASE RELATED TO ANTI-DUMPING DUTY
ON MELAMINE IMPORTS FROM CHINA.
MERINO PANEL PRODUCTS V/S GSFCL
Case No: 54 of 2012
Information Filed: Not Available
Date of Order: 9th January 2013
Info: Merino alleged that imposition of antidumping duty had enabled GSFCL to unilaterally
increase sale price for its melamine, thereby
forcing purchase of the product at artificially hiked
prices.
Held: Mere increase in price by GSFCL is not a
competition issue. The market share of GSFCL was
less than 50% and despite anti-dumping duty, the
imports had been increasing year after year.
GSFCL could not have increased the price
arbitrarily under a danger of losing market due to
its high price. CCI founded no prima facie
contravention of the provisions of the Act and
closed the case u/s 26(2).
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Fact Sheet: The Competition
(Amendment) Bill 2012
The Corporate Affairs Minister Mr. Sachin
Pilot on 7 December 2012 introduced the
Competition (Amendment) Bill 2012 (Bill) in
the Lok Sabha to amend the Competition
Act 2002 (Act). The Bill proposes a total of 18
clauses amending the Act.
The Bill was introduced as per the suggestion
of an Expert Committee constituted in 2011
to examine and suggest modifications in the
Act in the light of the experiences gained by
the Commission since its operation in 2009.
These changes were approved by the
Cabinet in October 2012 in order to
smoothen the functioning of the Commission
and bring in stringent and robust execution
of the law.
The proposed amendments are also aimed at
giving more powers to the Commission to
monitor anti-competitive activities that
impact markets in India. This will be the third
time that the Act would be amended. The
Act has already seen amendments in 2007
and 2009.

The Bill inserts a new section 5A which
provides for reducing the period within
which the Commission can pass an order
or issue direction on combinations, from
the current 210 days prescribed in the
Act to 180 days.
The Bill also proposes to enable the central
government to prescribe different thresholds
for a class of enterprises for the purpose of
regulation
of
combinations
through
notification in consultation with the
Commission. This proposed amendment
rewrites the entire scheme and set up of the
Act by taking powers from the legislature
and vesting them in the executive in the
matter of provision of thresholds for
notifiable transactions. Such provision will
be useful in delineating exclusive thresholds
for the different Sectors, so as to cater to the
requirement of specific sector for regulation
of combinations. The amendment however
does not provide any guidance whatsoever

on the class or classes of enterprise for which
different value of assets and turnover may be
notified, much less the grounds on which
such notifications can be issued.
The amendments proposed in the Bill are
aimed at rationalizing of the provisions of the
Competition
Act
and
Combination
Regulations and exemptions provided from
time to time. The increase in the voting
rights from 26% to 50% is in tandem with the
existing exemptions notification dated 4
March 2011 concerning ‘Group’ for a period
of 5 years. This is a welcome relief to group /
entities by excluding the enterprises, where
majority control does not exist, from the
definition of the Group.

The Bill intends to explicitly put the
concept of the collective dominance in
the Act by prohibiting abuse of
dominant position by a group jointly or
singly by amending Section 4(1) of the
Act. This amendment will provide
headway in inquiring the matters related
with collective dominance by the
commission.
The Bill also provides for mandatory
reference of issues by the other regulatory
authorities to the Commission and vice
versa, by amending section 21 & 21A of the
Act through substituting the word ‘may’ by
‘shall’.

The Bill also seeks to strengthen the
investigation process by empowering
the Director General (DG) for search and
seizures activities. Once in place, the
Amendment Bill would bestow powers
to the CCI Chairman to allow its DG to
conduct ‘search and seizure’ activities
related to investigations. Currently, DG,
the investigative arm of the CCI, has to
get a warrant from a judicial magistrate
to be able to carry such operations.
A provision for passing an appropriate order
by the Commission has also been inserted in
section 26(7) & 26(8). This amendment
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overtly sanctions the Commission to pass an
order in contradiction with the DG Report.
These
provisions
have
also
been
consequently inserted in Section 53 (A) for
appeal in the Competition Appellate
Tribunal, against the orders passed by the
Commission under the said provisions.
Also, one of the provisions of the Bill states
that no penalty shall be imposed by the
Commission for contravention of the
provisions of section 3 or section 4 without
giving an opportunity of being heard to the
concerned person, in compliance with
principal of natural justice.
Through this bill, the ambit of safe waters
prescribed under section 3(5)(i) for AntiCompetitive Agreements under the six
provisions, enlisted for intellectual property
rights has been broadened by inserting a new
provision which reads as “any other law for
the time being in force relating to the
protection of other intellectual property
rights.” This will provide flexibility to ensure a
reasonable restriction to protect the interest
of IPR holder.
Apart from the above mentioned amends,
there are some more changes provided in the
Bill, like Chairman being a member in the
selection Committee of a Member of the
Commission, clarifying the ‘turnover’ by
excluding the statutory taxes component,
etc. Though these changes may appear to be
insignificant but will have vital implications in
the functioning of the Commission.
The Bill appears to be capable of addressing
issues of practical problems, which
commission faces during its day to day
function; however time will tell whether
these changes will be sufficient. This Bill has
been referred to the Department Related
Parliamentary Standing Committee (DRPSC)
on Finance in the Lok Sabha and three
month time has been allotted to the
Committee to present its report.
The lacunas existing in the Bill can be
corrected by the recommendation of the
(DRPSC), through the official amendment by
the Government during the time of passage
of the Bill in both the houses of the
Parliament.
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Merger: CCI seeks more
details from United Spirits
and Diageo
CCI has sought more details on the acquisition of
United Spirits Ltd (USL) by Diageo Plc, delaying the
closure of a deal that is expected to ease the debt
burden of the UB Group of which the former is a part,
and help the conglomerate’s chief Vijay Mallya pump
in money to revive the now-grounded Kingfisher
Airlines Ltd.
USL controls over half of India’s 250 million cases liquor market
and owns brands such as McDowell’s No.1 and Bagpiper.
In November, Mallya struck a deal valued at $2.1 billion including the
cost of purchasing shares held by the public, to sell 53.4 % in USL to
Diageo. The UK firm was to acquire 19.3 % from the group’s holding
company, and while neither Mallya nor the group have said anything
about how the proceeds of this are to be used, it has been generally
believed that some of the money could find its way to Kingfisher
Airline.
The deal involves the direct purchase of a 27.4% stake in USL,
including 19.3 % promoters’ holding, for £660 million and the issue of
fresh equity. Diageo would follow this with an open offer to buy 26 %
of USL from public shareholders at INR 1,440 per share—the price
paid for the direct purchase. USL stands to get INR 33 billion, which
will be used to reduce its debt of more than INR 8o billion, and
Mallya’s holding company will get INR24 billion from Diageo.

The antitrust body’s query comes even as stock market regulator
Securities and Exchange Board of India (SEBI) has expressed concern
about the structuring of the deal.
The report cited an unnamed SEBI official as saying that the regulator
is worried about a clause that gives Diageo the right to withdraw from
the open offer to buy shares from the public if the offer price is revised
upwards.
London-based Diageo, the maker of Johnnie Walker Scotch whiskey
and Smirnoff vodka, has failed to make a mark in India after it started
operations in 1993. It controls less than 3% of the market and lags
behind its biggest global rival Pernod Ricard, which is the most
profitable distiller in the country. The combined market share of USL
and Diageo would be less than 60 % in India.
If regulators clear the deal, USL and Diageo are not the only
companies that may benefit. Creditors of Kingfisher Airlines, which
has liabilities of more than $2.5 billion, have been hoping that UB will
use some of the money it gets towards repayment of the airline’s
debt, even though Mallya hasn’t specified this. Kingfisher, which has
been grounded since October, lost its operating licence just before
the turn of the year and has delayed paying salaries for several
months.

Aviation: CCI could look into
rise in air cargo prices by
several airlines
CCI could look into the matter as consumer body Consumer Unity and
Trust Society (CUTS) has urged the fair play regulator to intervene and
investigate the increased cargo charges by most of the airlines at an
almost similar quantum around the same time. According to CUTS,
which has prepared a preliminary information report, air cargo charges
went up by 15% in 2012.
It has also sent the report to CCI, urging the latter to take suo moto
action.

The report says
that there was
no transparent
mechanism to
charge fuel surcharge and “the increases are ad hoc and arbitrary.”
The report also mentioned that strict action has been taken against air
cargo transport cartel in several other countries. This could be the
fourth time that CCI would look into the Aviation sector.
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